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DEFPCOSITIONS 2 COURTS <MaAnv LAL 


robert H. McCartny 
Commander, USKR. 





A study of the constitutional and statutory basis for 
the use of depositions in courts-martial; and a review and 
examination of the leading military cases in which deposi- 
tions have deen properly or improperly employed by the pro- 
secution. 
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“Another princivle of the law of evidence embodied in 
the constitutional linitations is that the defendant must be 
confronted with the witnesses who testify against him". 


Villiam Howard Taft 


“...L Should be afraid to lay down a rule which would 
deprive a prisoner of the advantage of having a witness for 
the proSecution against him examined and croSs-exanined be- 
fore the jury, upon every matter that may be material to his 
defense”. 
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In the opening paragraph of an article comparing fed- 


eral and military criminal procedure, Judge George \:. Latimer 


ile 


of the United States Court of liitlitary Appeals wrote: 


‘Because many members of the legal wrofession have a 
mistaken belief that the representation of clients before 
military courts requires specialized knowledge of mili- 
tarv law and apnellate proceedings, ana the employment 
of courtroom tactics ard techniaves different from those 
employed in civilian courts, they hesitate to represent 
Servicemen and servicevomen." | 


a ie 
yet ay 


while it may be Literally correct to say that counsel 
defending cases be*ore courts-nmartial require no specializ- 
ec Knowleage oc military law, if must be conceded that such 
knovLedge---varticularly Gi cine law governing the use of 


Gevositions in courts-martial ---could prove very useful to 


e 


either civilian or military counsel appsaring before mili- 


tary triburals. 
Altnoush Congress, jn enacting the Uniform Code of 


PS :—— So ek ee. 
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Latimer, A Comnarative Analysis of Federal and .tili- 
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ms7 u4a en coe aa. oe = 
tasymenocedure,. 20 “emole 1.99% I (1956) 
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Zz 
Military Justice ,© added certain civilian characteristics to 
military procedure, there are still many dissimilarities be- 
tween military and federal practice and procedure. Article 
4%, gag, nermits denositionus to be used in military preg. 
dure differently than they may be used in criminal trials in 
feceral court.’ Iecause of this difference, it may prove worth 


while to exsmine the Law and case hcldirss on the subject. 


“The Uniforr Cod? of ililitary Justice sas been revised, 
codified, and enactec into law as Chanter 47, Title 10, 
United States Code, sees. 801-$49. Althousca certain axzticles 
of the Uniform Code of iillitary Justice have besn restageqmam 
Title 10, they have not been substantively changed. Herein- 
afcer, the Uniform Cole of Jilitary Justice will be Pener as 
oo in the text as the Vode, end will bo cited by article as 
UsZid. “uhen stotutory provisions are quoted, tne Lemgiae 
will be that of.tne Code. 


AGM , Art. 49 provides: ‘(a) At any time after charges 
have been signed as provided in article 20, any party may 
take oral o: written depositions unless an authority competent 
to convens a court-nmartiel for the trial of such Chapeeo wie 
bies it for food cause. If a Gevosition is to be taken be- 
“ore cherges are veferred for trial, such an authority may 
designate officers to represent the vrosecution and the de- 
fense and may autuorize such officers to take the deposition 
of anv witness. 

(6) The party at vhose instance a deposition is to ode 
taken Shall sive to every other party reasonable written 
notice of thc time and place for teking the cenosition. 

(c) Depositicns may be taken before and autheniceted 
br any military or civil officer authorized by the @ay ae. 
the Jnited stetes or sy the laws of the place wheme Gla 
OSition is taken to administer oaths. 

(ad) A duly cuthenicated deposition taken upon reason- 
able notics to the cther party, so far as otherwise admissi-= 
ble under the rules of evidence, may oe read in evidence be- 
fore any military court or commission in any case ROUNGa genes 
Or in any proceeding bverore a court of inquiry or mitigae, 
board, if i+ aprears-- 

(1) thet the witness resides or is beyond the State, 





Doe per, . Of Meu Icom which the court, commiss-— 
ion, or board is ordered to sit, or beyond the dis- 
tance of one hundred miles from the place On tr tau 
Sree Commis: O 
(2) thet the witness by reason’of death, age, sickness, 
bodily infirmity, imprisonment, military necessity, 
nonamenebility 40 process, or other reasonable cause, 
is unable or refuses to appear and testify in person 
at UMeomoulace™oL Trial Or tearing: er ~ 
(3) that the present whereabouts of the witness is 
unknown. 
(e) Subject to the requirements of subdivision (d) of 
this article, testimony by deposition may be adduced by the 
defense in capital cases. 
(dq) euetecet co the recuirements Of Subdivision (d) of 
this article, a denosition may be read in evidence in any case 
lii Which the cesath penalty is authorized by law but is not 
banianom ee Whenever the convening BUN ON Shall have direct- 
ed that the case be treated as not capital, and in such a 
case a sertence of death may not be adjudged by the courte 


mero val.' 


CraAPre: IT 


CO STITUTIONAL AND SUATUTORY BuSis FOR Tih US2 OF DEG 
UPIAL 


ie 


Ii COURTS=1 


It is well settled tnat the sixth amendment to the 

United States Constitution suarantees to versons »vrosecuted 
ara federal courts the right to be confronted with the witness 
against him.* It is also generelly agreed that the right of 
confrontation is essertially the right of cross-examinationm», 
and that cross-examination “cannot be had except by the direct 
ard personal rutting of questions and obtaining immeciate 
answers“, © The sixth amendment, which came into force Decen-— 
bor 15, 1791, did not originate the right of confrontation, bu 
it presezved to every indivicual the right of confrontagaee 


possessea at the time 1% wac adopted, that is, it preserved 


ch 


the riztnt of seeing the v.itnegs against him face to face, 


aid of subjacting him to the ordeal of cross-cexaminas lemme 


ililitary authorities, kowever, historically have 


eee 
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Orfield, Criginal vrrocedure from Arrest to Biggie 
(1947) p. 325. “This cuerantce serves & real purpose. w«it- 
nesses are more a osea to talk f“reelv and untruthi oes 
the absence of tue defendent. 


ey. na _ att * | 
Pe eheba: Evidence (3a Zd., 1940), sec. 1395. 
STbid. 


7 attox Vs United States, 156 U.6. 237 (1895); Salingem 
v. United States, 272 U.S. 542 (1926). 








maintained that military persons do not nave the right of 
personal confrontation when tried before military courts- 
martial.8 This position finds support in Ex parte Milligan, ? 
a case in which the Supreme Court said that neither the fifth 
or sixth amendments abridged the power of Congress to provide 
for trial and punishment by military courts, and "that the 
power of Congress in the government of the land and naval 
pomces “and of the mibitaza, is net atypall effected > the 
fifth or any other anendment.? 

in the past, cepositions were not permitted to be read 
in evidence by the prosecution in criminal cases in federal 
courts on the grounds that such practice would violate a de- 
fendant's constitutional right to confront the witness against 
himlO, Toda ay, the use of depositions by the prosecution is 
Peenidca py alle ro, Federal nAules or Criminal Proeeedure, 
wiich pezmits depositions to be taken only upon the motion of 
the defendant end then only ror good cause when the court 


determines that a failure of justice will result if permission 


Swinthrop, Jilistary Law and Precedents (2a Ed., 1929 
rena) eco7 m. 27 tape it ig said that the right to be con- 
PEt tyes ne VW lohess etelashenit las weference Only to crin- 
inal cases in federal "ol ae courts and has no applicetion to 

me lalepveceurvemay lial. 


“ux parte “lilligan, 4 Vall (71 U.S.) 123 (1867). 


L0tn iiotes v. United States, 178 U.S. 458 (1900) the 
Ceurt Said, we are of whe Cpinaon what the admission of 
Tavler's statement cr denosition taken at the exanining trial 
was in violation of the constitutional rights of the defend- 
ants to be confronted with the witnesses against them...” 


be take twe dewes Mp lonmitisemct manned. 

In military procedure, nowever, devositions were and 
are commonly used by toto the defense and the prosecution. 
Based on suilitary necessity, early legislaticn permitted dep- 
ositaenseto be used by the prosecution Imetriels by Ce@uT tae 
martial, provided the accused was present when the deposition 
Wasetaken. As fer veel as 1786, before the adonption Of tie 
Sixth amendment to the Constitution, an article of wert per- 
nitted deposition testinony to be read in evidence if the 
accused was present vhen it vias taken. Later legislationl¢, 
cnactedeat ter the adoption of the sixth anendment, conv 
this Sameasuaney and rone of the more recent enactments of 
Congress in wis field, including Article 49 of the vresent 
Uniform Code of Military dustice, denied an accused the right 
to, be present et the taking of a denosition anc to Question 
the prosecution's witnesses ageinst him. ‘lVeither, however, 
aid Leswsi ec tion after 1806 specifically vrovide that awed 
cused porson skould be oresent at the taking of a derosition. 

tlarticle 10, Articles of *War of 1786 provideq ames 
trials of cases not capital, before courts=martial , "he wGere 
OSitioms or witnesses, not in the tine or staff of BWieuarae 
may be taken beforoa come justice or the peace, and read in 
ericdence, vroviced the eee Cae and p@Tson accused ave pre= 
sent at tne taking of tne SeLie. 

Le imticld 74 Art bicles of Var of 1806 vrovided : i emaa 
be lol won Case S.Smok ceni ae ly ssc courts-martial, the a 
GionS Of’ Witnesses, Mot in the line or staff of ~hewarns aa, 
be taken before some justice Or tiie ‘peace, and remain evi- 


dence, proviced the prosecutor and person accused are oe 
at the taking of the sme, or are duly notified thereof. 


Because Ol Gio Omission of words spécifacally wequiring the 
presence of an accused, military authorities limited the right 
of confrontation to provounding written interrogatories, and 
rarely nermittec military persons to arvear and personally 
cross-examine the deponent.135 

it has been contended that Congress was cognizant of 
the military viow anc practice regarding the taking of dep- 
OSitions, and that it impliedly aprroved and adopted both 
when it enactec Article 49 without srecifically providing for 


personal confrontation and direct cross-exanination. Addi- 


ct 


naliy, it has been Aeucd@that Comercss was aware of the 
unusual difficulties encountered in trying military offenses, 
particularly under wartime conditions when transportation of 
military witnesses cover lons distances might seriously affect 
military missions.1+% And that Congress intended that devosi- 
tions would be taken without the accused being presert, pro= 


vided notice vas siven to ae his defense counsel, or a 


cr 


desi 


OD 


mated officer ne cousents to have represent him at the 


ee eR ee) te eee ee 


lSvinthrop, Military Lew _and Precedents ‘(2a Bd., 1920 
reprint) 255-257. Also see Gil 829496, Deligero, 78 BR 43 
holding that a Geposition taker ont of the presence of the 
accused on written interrogatories was properly received in 
evidence even thoush defense counsel objected at the taking 
and at trial that the accused was eutitled to confront the 
witness against hin. 


i“vearings hefore the Mouse Sub-Committee of’ tne Com- 
mittee on Armed Services on H. R..2498, Slst. Cong., 1st. 
SCss., p. 696 (1949). 


CD 


takings 

Or. tue obhe-»side of theweolm, thereeare imdaieeit tones 
in view of its historical concern in earlier Articles of War 
fomean accused's rimiteto be presens at whe taking ef a Game 
osition---that Conzersss did not intend Article 49 to deprive 
Slweeeused personeet hs pagiet to beepresent. Indecdaiag 


ub-Committee considering then pro-=- 


7 


hearins:s before the Fouse 
osed Article 49, there vere verbal exchanges ® S which ooint 
tine the opposite darection and indicate that whale 2igiacweee 
tended that theemmoseeution showkd have the right temyace 
devositions, itowas understood that tne accused woume gave 
Ghent tw]: DCm T cSecie 
"ir. Finn/snecking on behalf of the American Legion/. 
Veli as I understand the present federal program, the ac= 
emecad™ Or acfemient cin hare dem@e itions introduced ar. 


behalf but’ the prosecution cannot. ‘This /Article 49/7 as 
dravm, sir, is contrary to every conceot of Anglo-Saxon 


eer wa. 
Sle tcey 0). cen oOo 7. 


ee may be used in Britisn court-martial 
trials but ony if taken in the presence of the accused. 
ifanuel of itilitsry Law 1951, Part I, Caanter iV, Sse 
p. 84. See also Phipson, Evidence (Sth Ed. 1942) page 492 


_., where it is stated that denositions are admissable against an 


accused IR criminal proceedinss in Greagebritaln wugeree 
Criminai dusvtice Act, 1965 whee the witness is deaqdmiiiieaae. 
or so ili as not to be eble tos travel, but the depegmuta 
must te taken in the presence and hearing of the accused. 
2S Onl See Om OF tims requisite cannot bo cured by reading 
over and resvecring witnesses in hes DEpaenee » for SUtaa. 
method obviousiy allows a very imperfect ocrnnortunity Tor 
CrOss=6 anime tron aden Suit a for cross-examine= 
tion IS wMmaperatuve.— 


| 


Q 


and Americanl? justice as to the right of the person uc- 
cused to the confrontation of witnesses against hin. 


Wr. miston. Vell, we have a law in the State of 
Ohio, for example, that permits the State to take de»n- 
Cost OSe Dutusic Ans and the opvortunity must be afforded 
iGemune derendant a — his counsel to be present at the 
taking of these depositions. 


witwmee OOo. mls siomvicy We call Cenosi tions bene 
esse." 


| From these stetenents, it would seem that both Repre- 
sentatives Elston and Brooks understood Article 49 to afford 
military persons the same rignt afforded defeudants by Onio 
law, and that their understanding was possibly shared by 
other members of the house Sub-Committee. 
Be this es it may, Congress, empoovered by Article I, 


section 8, clause 14 of the Constitution “To make rules for 


Se SS Se Se er 


WeSene a, moe 6 Ci ae ed eles (1956) s sec. 1205, cite 
ing United States v Booce Culms —O Lf. oupp. oC (S.D. IT. 
Y., 1942). The accused in a “oriminal case has the consti- 
buticnal rignt to be confronted by the witnesses against hin, 
so that he may have the right to cross-examine then and so 
that the jurv may observe their demeanor. The right to con- 
frontation by witnesses in 2a criminal case was a common law 
right which was carried into the United States Constitution by 
the sixth amendment. This recuirement must be observed where 
devositions are authorized in criminal cases. 


1ojhere denositions ave taken by the State of Ohio for 
Woomera. eS the ccurt by proper order must prc- 
vide and secure to the accused the means and onnortunity to 
be present in person and with counsel at the taking of such 
depositions, and to examine the witnesses agpainst him face 
to eco moo Ue adie tine Same mannor as if in court. 
See Hanna, Ohio Trial Evidence (1931) sec. 61l. 


10 
the Government and Regulations of the land and naval forces”, 
enacted the Code and, as a result, -irticle 49, which perme@cs 
as free a uSe of devositions in milatary criminal trials 
as Rule 26, Pederal Rules of Civil Protedure permits aa 
federal civil cases, became effective in lew on iiay Siva 

On the same date, pursuant to an executive Order ,19 
the Manual. for Cou,ts-iMartial, Unitec States, 1951 {(herein- 
efter referred to as the Manual and cited as 'ICM) came into 
foree and effect.in whe armed forces of the Unitedesaa 
Cervain paragraphs thcreof---particularly paragraphs 117 and 
1.45a---supplement Article 49 by prescribing regulations for 

he teking end wsSing of depositions in courts-martial. Yor 
more than five years these paragravhs and Article 49 hav> 
constituted the autnoritv for the use of written and gaa 


CSDOSLtTLONS In mbit Cina timels. 





l9fxecutive Order To 10°14, Prescribing the Mengaleien 
Courts=.lartial, United States, 1951, €& February 19S igo 


BE 


CHAPTSR III 
PROCTDUR:, TOR TAKING DEEOSITIONS 


Artpicic SS of the Coge authorizes the President to 
prescribe ues Of MrOCeC Tey = Inc lidinewmetiods of proof in 
cases before courts-martial, Providing such Males are not con- 
trary or inconsistent with tae provisions of the Code. As we 
have seen, the President by Hxecutive Order i’o 10214 pre- 
Beribed =the Manual, and therein, by paragraphs 117 and i4o a , 
set out the procedural rules and requirements for taking 
VEimusitmahdworal depositions. 

Paragraph 117 a defines a deposition as “the testi- 
mony of a witness, reduced to writing, under. oath or affir- 
mavion, before a person empowered to administer oaths, in 
ansvier to interrogatcries (questions) and eee toes 
submitted by the party desiring the devosSition and the opoo- 
Size patty.” A deposition taken on oral exaifination is an 
Sed Veo tL ony Tone taxch "On Wrieten Interrogetories 1s a 
written devnositionr. Hither may be taken et any time after 
charges alleging a violation of one of the punitive erticles 
of the Code have been Signed against a person subject to the 
Code, and only an officer competent to convene a court- 
martial for the trial of such charges may forbid the taking 


Gi €eeos tons mana then Only for eoo0d cause. Otherwise, if 


taken on reasonable notice to the accused, his counsel, or an 


officer he consents to have represent him at the taking, 
“rosccuticn decvositions may be read in evidence in any Wig 
tary criminal case not Gapital if it apocars that the aaa 
ness resides or is beyord the state, territory, or dist 
ine whichethee@eeourteas ordcred towsat. Theyway be nemeiazed 
imeeovidemee alse efethe sialic be 2Cause ef death; ageyaa 
nessy bodily infarnmaty, imprisonment, non=amenabil il tyme 
vrocess of covurts-martial, or other reasonable cause, is 
unable or refuses to appear anc testify in person at the 
trial; or if the vresent whereabouts of the witness are un- 
known and caunot be Cstermined after reasonably diligent 
CEEOL US . 

In a capital case the defense may introduce deposit- 
ion testimony Lut the prosecuvion may not, unless the ae 
BS Ue, in open court, expressly consents to its admission. 
however, @ aevosition offered by the prosecution mage@pe 
ed.iitted without the consent of the defense in & cage: 
cavital veing triel together with a capitei offense, if the 


tion is not meterial te... 


m 


testinony coibeined in the denog 
capital offense. Such testimery is also admissibi@% erm 
joveh material, if the cepitali offense and the non-cammea 
ofense involved separate crimiral transactions, but in such 
a case the court must be instructed that the deposition 


testimony must not be considered aS material to the canital 


offense. In addition, a devosition may be received and read 


r 


CN 


a 
in evidence in any case in which the death renalty is author- 
ized but 18s not mandatory, whenever the convening authority 
dircets that the case be tried as not capital. In that event, 
a death sentence may not be adjudsed. 

If, after charaszes have been signed but before they 
have been referzed to trial, it apocers that a witness may 
not be available to testify at trial, the convening authority 
may order his testimony be taken by either oral or written 
deposition. Counsel for the Government and defense counsel, 
acceptable to the accuSed, must be appointed to represent the 
parties at the taking of deposition testimony. 

After charges have been referred to trial and counsel 
has been appoirted to represent the Government and the accused 
clther stayefind it advisable to take the deposition of a wit- 
ness. If a written devosition is desired, a list of intcrro- 
Sathoriecs to Xe provounded to the witness should be prepared 
and subsequentiy submitted to the onposing counsel. After 
receiving and examining theSe interrogatories, opposing coun- 
Sel may prepare nis own written questions for cross-exami- 
Navlon, and at the Seme time mey enter specific objections 
to any particular interrogatory, or he may protest the pro- 
priety or nesd of taking the ceposition. 

The request to take a deposition, the lists of in- 
terrogatories and cross-interrogatories, and any objections 


should be submitted to the officer competent to convene the 


14 
COUT the hattiaca~Or tb@: theme, Offieer Or presadent oF ga 
Snecial court-martial, if a court hes already teen convened 
and is in session, If the reauest to take the deposition is 
apvroved, counsel for the government should send evidence of 
Such aporovai, along with the written interrogatories and 
cross-interrogatorics to the commanding officer of the 
jilitary or naval instellatiom nearest to tae prospec mvc 


dCDORC in. Wiwiheth 


Co 


request that he designate someone author= 
izec by law to admirister oatus to take the witness's dep- 
CSenn.. 

Bouwr aomnectl Gow tre &roccomtie: waaad OCT emir ae 
c¢cl are also authorized tc take oral depositions, if statu 
tory grounds ermist, unless forbidden by a competent cCe@nyeniie 
anthemrbey for Good cause. Likeewritten deposi ticmeia... 
must be teken before a verson with author ty to swear the 
Wisness, bet unlike written dopositicons, the questions and 
cross-aunrstions are not in weitins, but are vropounded di- 
reetlysto the witness by counscl vresemt at tie meg@iamae: 

The exanination and crose-excrination of counsel and the 
testimony ofthe witress is mecordec verbatimy pref emeply 
bs a Quly apnointec and sworn reporter. whenever poseable 
ané practicable the accused person should be afforded the 


> 


to be present to personally races and uear any 


© 
S 
O 
© 
ct 
Sy 
e 
Lote 
Gale 
“3 
- 


witmess testifying agaiwst iim Duly quaditied mepuessn— 


tatives of the Governmenteand the defense willis; oi course, 





ales 
be present to examine and cross-examine the witness. When- 
ever depositions, oral or written, are tn be used in the 
coursemof a trial»by general court-martial,» counsel for the 
Government end the defense must be qualified Lawyers in the 
sensewor Arbtete 27>} (1) and (2) of~thesCode,~abthough they 
need rot be sworn pursuant to Article 42. 

Tiaeiseve. Loess WhOSer testimony 1S to bewteken by oral 
deposition resides or is far distant from the place of trial, 
counsel wanting the ceposition may prepare a letter to the 
convening authority stating why the deposition is needed and 
what testimony he hoves to gain from the absent witness. 
Cpvosing counsel shall have the rignt to protest and oppose 
the taking of the deposition, and to show good cause why it 
aS unneeessary. if, however, the taking of the @eposition 
iS approveac, counsel for the Government must forward evidence 
Swen aeereval, alowe wilth@informaeion ceOmcerning whe 
points to be covered by tne oral denositior, to the command- 
ing officer of the military or navai installation nearest the 
witness. Tris officer is required to designate a civil or 
military person@a@uthoriged te edminister oaishs to teke the 
denosition, and in addition, if the trial and defense counsel 
are POUste be DreSent, appoins officers or his command to 
represent both the Government and the defense at the deposi- 
tion hearing. Any officer appointed to represent the accused 


at such hearing must be accepted by the accused before hs can 


L6 
Legablhy and vroperhbyeact-ass his counsels ie stated be@ore, 
unless both representatives of the Government and the de- 
fense»are certified as»compcetent to perform dutiessetiee¢oum 
sel before general covrts-mrartial, depositions taken when 
they acted @sS counsel wiil not tev»admissabebe in genemeall 
courts-martial. 

All questions ,ronounded to ard all testimony given 
by the witness at the hearing must be accurately anda ly 
reduced to writing. After being transcribed, the witness 
should cxamine the deposition and if any changessor Gemgrec 
ious in his testimony arcemecessany they should be aigmie Dy 
the hearing officer in thes presence of both counsel aigimiGme 
Witness, while the witness is still ee and subject to 
further cross-exantinetion. Tne witress then should sign the 
dso0osition, and it then is the duty of the hearing officer to 
execute a certificate, statins that the witness, after being 
duly sworn, gave the testinony transcribed in the deposition 
in his presence. The signed Gepositicn and duplicate copies 
are then made available to both the rrosecution and Gea. 


fesse forSuce in the Lerthcommetreis 





in 


CHAPTER IV 
TEE USE Ou EROS SCUTTON DEPOSTTTONS APPROVED BY DIVDeAD COURT 


The attack on the legality and constitutionality of 
those provisions of the Code and Manual which authorized the 
prosecution to use depositions taken out of the presence of 
the accused or counsel of his selection was not long in con- 
ing. 

Im United States vs Sutton®9 the accused was convicted 
by a general court-martial largely on the strength of a dep- 
Osition taken by the vrosecution on written interrogatories. 
eee baemaceuccommuoreuiivom=detense counsel wheemepresented 
Pe ieee roo jected tomthe admission of the deposition, 
were present woen the witness against the accused gave his 
devosition testimonv. However, an officer-lawyer who was one 
of four anvointed assistant defense counsel had previously 
had an opportunity to file cross-interrogatories but had not 
Seema > LO AO SO. 


Relying on United States v. Clay@t wherein tne Court 





20United States v. Sutton (Yo. 1718) 3 USCMA 220, 12 
CMR 220. 


“linited States v. Clay (No. 49) 3 USCIA 74, 1 CUR 


SE Se Se = ee eee ee 


74. 
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Of *Wlitary Anneals©* had enumerated the rights and priveleges 
of persons subject to military law, imeluding the rises 
confrontation, « Navy board of revievw©4 reversed the con- 
vViction on tne grounds that the admission of the deposition 
violated this right. The Judge Advocate General of the Wavy 
certified©* the bourd's Opinion to the Court and asked that 
it final mM delce thi voint. 

In @ two to ore decision the Court reverged the board 
of review end dgcidecé that tue accused had a “et 1) Gea 
due’ process" under therUnitormtedero,’ ! itary Jus tiem, 
tat he had vecn efrords@ the keamd of conrrentation Miemwas 
emg § pled” To Gide rtunereadc se mie ets eee to propound 
Written cross=interrogatories vo an ehsent witness; Qa on. 
hemtadnowrishiv to “aes to face™ confrontation as is guar- 


anvwed bythe citi amendmens to them@onstitu@ion, 


SAUCit, art. €7 establighed the Court of Ililitary Ap- 
peals coliposec. of Shree civilian judges. It reviews (1) ald 
cases in which the senterce, as affirmed by a board of review, 
af*ects a general on Tl ag officer or exterds te déa@om ae meme 
cases ruvieuod . bv a ooard of review vhnich the Judge Advo- 
cate Generel orders forwarded to tne Court of .iilitary sADd- 
peals for review; anc (3} all cases reviewed bv” a board of re- 
view in vinich, uvon cvetition of the accused anc Onege@ecrcan. 
suown, the Court or “Llitary Apoeals has granted 4a revievi. 


23UCiiJ, Art G3. Boards of review review every trial by 
court-aartial in which the santence, aS approved, aliecegera 
eeneral or flags officer or extends to death, Gismissal of an 
officer, cadet or midsiinman dishonorable or vad-conduct dis- 
CHAnZe. OT confine ment for one year or more. 


S017, Art. 67(b) (8). 


1g 
woting that ne legislation simee Articles of \.ar of 
Pag6uned euevidcdmieom anvaceused person to.ve present «at the 
taking of eedepesition, he mesioritg cenciwded that Congrcss 
Gicd not intend his presence under Article 49. 
| Writing for the majority, Judge Latimer said: 


"It seems crystal clear that Congress had no intention 
Seer otle Cie Use Of Bae ooSlb LON FO LiOSe Cages Wilete 
an accusec could be voresent at the time of its tekin 229 , 
mie Code opeciiitcally = provices Tor writven depositions 
and implicit in this preocecdurme is the contemplation that 
an accused will not be present. Congress was familiar 
with the difficulties encornterec i trying. militery 
offenses, particularly under wartime conditions... it is 
reasonable to conclude that because of these inherent 
irr well pmos COlmmo ose OeCrmnGLvee UNS tcwils OL 4a Gewoolli1on 
in Ch@wDrOSeCIbioOn wwe! notice thoereolL wee *eivon® to the 
SCC UccO wei COmmec , Or mil Of, Cer Cesiznated vo repre= 
sent him in the taking of the depositions." 


But see Hearings before the House Sub-Committee of 
meeConiimecrce OnsArned Servicesven H. R. 2498, Slete Cong., 
Move oss, Dare LOU6Y. where representative Histon said 

hen you tako a deposition the accused hes the right to be 
yresent and with counsel. = it is taken orally and not by 
way of interrogatories poth sides can exanine the witness." 

Also, in determining beacon intent, it appears 

the Court failed to consider the sense of the Senate announc- 
ron we duly 156, 1955 nescolutiom of Ratification, with 
Rofo vatiogs, of the Status of Forecs Arreement (Agreement 
Between thes Parties to the orth Atlentic Treaty Regarding 
the status of Their Forces, 19 Juric 1951 (T. I. A. S. 2846) 
wherein the Senate recognized and sc UE to preserve meg 
members of Amorican armed forces tried bs recciving State 
tribunais those basic “constitutionel rights he would enjoy 
in the Unitsd States". Neither did the. Court's decision re- 
Sot COmsritele Vil, “Gums Of Pernees aAcrcemeant nor to Amend- 
ment of article AVIT of the Administrative Agreement Under 
Arsicle III of the Security Treaty Between the United States 
amd Janan ar, He A. &. 2648} both of which entitle Americen 
military persons “to be confronted with the witness against 
him" when prosecuted in the courts of a foreign signatory. 


20 

in a@ concurring opinion, Judge Prosmen approved the 
results reached in the principal opinion, end in addition ex- 
pressed doubt that the Court of :lilitery Appeals possesses the 
power to hold an act of Congress unconstitutional--even in 
part. 

Chief Judge “uinn dissented from the majority opinions 
In his opinion the sixth emendment guaranteed accused per- 
sons in the military the right, at Some stage in the proceed- 
ings against him, to cross-examine a witness against him by 
direct ard personal questioning in the samMe Manner asain 
court. Although militery courts have the same responsibility 
63 co federal courts to prot@ct a person from a vicolauieae 
his Constitutional rights, Judge ‘,1inn felt that thegeaemae 
lightly devyrived the accused or the basic constitutional 


rig of cenfrontation for reasons of exnediency. 6 


“Orederel civil courts ave turisdiction and the re= 
sponsibility in habeas corpus yrogecdings to determine 
whether Sugimtcry acewsea's basie constitutional rights 
have been denied him in a court-martial trial, and to pro- 
beet Ni wgron a violation of his comftisutional rigivaes 
Buzns v. ‘ilsor, 346 U. S. 137 (1955). See also the @issems 
in this case where lir. Justice Dovglas said: "Of course the 
miiitery tribuncls are not governed by tue procedure Tor 
Ubials Vrecgevibed Intec Fitsh and Sixth Amendments. That 
1s the meaning of a parte “uirin, 617 US 1, 87 L ed ee 
S OT 2, holding thal Gidictmens By erand jury ana tiie 
jury are rot cons Se reouilrements for trials before 
miiitary comnissions. lor do the courts Sit in revievwees 
the weight of the evidence before the military tribunal. 
Welchel v. icDonald, Supra, pi24. But never have we Hela 
that éll the rights covered by’ the Fiftn and Sixth smemas 
ments were abrogated by Art. 1, S. 8, cl 14 of the Cenc 
tuscion, empowering Congress to make rules for the armed 





The intent of Congress which the majority found 
‘envstbal clear'' insoneesdirection was clear in’ another to the 
ented) judges » To him, Congress, in enacting Article 49, in- 
per Gotmemnly whatedebosisbions could be taken and introduced 
into evidence by the Government as well as by the accused. 
He Gid not believe that Congress intended that the accused's 
wmjehb toepersonal and dircet cross-examination--"the greatest 
legal engine ever invented for the discovery of truth’&?7 --- 
should be reduced and limited to the mere submission of 
written cross-questions to an unseen witness whose testimony 
had not been heard. In Judge “uinn's view it would impose 
no undue or uncommon burden uvon the prosecution to require 
phe pmewenee of the accused, or counsel of his choice at the 
taxing of the deposition of a witness, so that he could face 
his accuser and test the accuracy of the testimony against 
nin 


f Little more»sthan two vears after the decision in 


forces. ILI think it is plain from the text of the 
Firth Amendment that that position is untenable." 

Federal covrts in habeas cornus proceedings have re- 
cognized that some of tne rights svecifically enumerated in 
the fifth and sixth amendments are anplicable to the military. 
Vade v. Hunter, 5336 U. S. 684 (1949), Powers v. Hunter, i176 
Pee IO eeeien Cir. , 1949), richardson v¥. Zuop, GL EF. Supp. 
609 (i. D. Pa., 1949). They will considor whother a trial 
DY cOurt-martial violated a military person's basic consti- 
DOUGLOMa! CiewmG tO due process. United Suaues v. Wiabt, lel 
Hey 2G col med) Gi, O22; , a 


eliignore , mvidence (Sd -hd., 1940) sec. 1367. 


ae 

Sutton, Judge Prosman, the concurring judge, died and Judge 
Fomer ferguson, a former ilichicen jurist and ex-United Stetes 
Senator, was anpointed to the bench of the Court of :lilitary 

Anpeals. AS a result of this change in the composition of 
the Court, and in view of the vigor end rationale of Judge 
Quinn's dissent, there wes spec ticn on tne part of some 
military and naval lawyers that the sutton decision would be 
overruled in the future. This stectiation was dispelled, 
however, by the Court's recent decision Gm United Siam. 
Parrish. ©8 With Judge uinnr again dissenting, vudge. Ferguson 
joined with Juage Latimer to reaffirm tho principl? @nhounced 
by the majority in the Sutton cease. 


it is irtcresting to note that the majorety iiaers 


SuULLOnN and Parrish Gare fully avoided mention of Artiewe 10 


=P ee = 





OTe he Watrohes or wes of 1785. It also avoided the fact 
that .rtielc 10, which was in effect when the sixth amend-= 
ment was acopted in 1791, specifically provided that a mili- 
tary person had the right to be present when a Geposition 
against him was taken. Having closed its ce to Ariigio aa 
the majority socred itself the task of &: <plalniregmwh ae 
right of corfrontatiorn granted to military persons Dyemae 
article was not continued and preserved by the sixth amend- 


ment. It spared itself the task of explaining wnat the 





“Sirited States v. Parrish (Fo. 8181), 7 USGL 337, 


Cem uce owes 
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Buprome Court meont in diattex v. United States and Salinger 
Toe euooeetaves when 20 Held that the sixth amendment se- 


cured to every individual the right of confrontation he 


possessed at the time it wes adopted. 


CHAPTER V. 
THR BEYECT OF PROC.DURAL SRMORS IN TAXING D.2TOSITIOre 


With the key qwestion in Sutcon now cef i nately setae 
as far as the Court of lillitary appeals is concerned, Wemiay 
turn to other noints involved in the emoloyment of depesiiugone 
in military procedure. An eXaminaticn of the first Galea 
bound volumes of ths Cowrt-‘artial Nerorts (CMR) revegiieuea. 
they contain more than forty renorted cases in whichis 
Lavy, fir =orce, and Coast Guard boards of review have 
considered and dealt with devosition nroblems. Tne Court of 
i:Llitary Avneals has decided some fourtecn cases in which 
the issue of the admissibility cf prcesecution deposSiili@a as 


sy 


urs. errors, committed by Fepaee 


‘s 


dixvceply involv7a. “eece 
sontatives of the Government, in taliing Cepositions ayeeae= 
flected in most of these cases. “‘hat were the effecumas 


these errors? Did they reauirs tnat findings of guilty be 


“a 


set aside? ‘“.nat determined in 2 particuler case if a dé a= 
osition taken improperly or admitted erroneously prejudiced 
substential rights of an accuscd person? These answWeuauue 
course, must ve found in the decisions of the Court of .fili- 
tary spoeals, and in the opinions of ths boards of review. 


The Court hes anpesed 27 piete wes 07 ern Code’? in 


BYU CMT , frt. 59 provides that a finding or Senteie ae 
a Courte:iartial shall not be hold incorrect on the ground of 
an error of law unless the erzor materiaily prejudices the 
Substantial rimehts of tas eceuscd. 


ZO 
aete~mining whether evidence improverly admitted by means of 
ie oe ouakas OT incorvetent HT Peer Ous reguimed reversal of a 
case. Such evidence has been held harmless when the accused 
sudieially cess his galt: when there was no Asusautee eu 
Bae Gest imony and the evidence of guilt was compelling; 9 
when defense testinony was inherentiy improbable and unvorthy 
of belief; %1 and when the testimony was merely cumulative and 


- | Petey ie : af 2 3 ° » ZO 
mo unimnortant to affect we Tindings of guilt.°* 


However, the fact that the Court has not reversed 
certain cases in which dsnositicns have been inproperly taken 
and subsequentiv erroneously receivec in evidence, cannot be 
construed as an invitation to Ieuers Peccedume ered UiTrenents 


of the Code and Manual. On the contrary, the court has 


aoc Ey eeenanced Striet Con)! lance with these require- 


3 


or 


Me us. 


Let us consider sozie cases in which proceCursl error 
Wee 20 issue. 


_ In United States v. Drain + & prosecution deposition 


— ewe 


7 SOUnited States v. Horncr (io. 1031) 2 USCMA 478, ¢ 
Twos. 2: =o 


“lunited States v. Drain (No. 4510) 4 USCIM 646, 16 
P20. 


62 


Cetbid. 


“Onited States 7. Valli (Wo. 7860) 7 USCMA 60, 21 
ci 186. 


Stunited Staves v. Drain (No. 4510) 4 USCMA 646, 16 
CMR £20. 
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wes held inadmissible im a gemeral court-nartial wheme | 
noishecr the Government nor the accused were r2presented at 
its teking by counsel certified in accordance with Article 
27(b).°° The Court concedec traat article 49 doesn't reouire 
any particular queliftic-tions for such representatives, and 
recognized “that the Manual specifically states that ley 
need not be qualifis@ lavvers. Wevertheless, it Neues. 
it was the Intent of Congress thet an accused verso san 
forded revresentation during the course of oc fenerelyeeeeee 
martval by couasel quclifield in aceofdance with Artiewene ee 
and also during the taking of depositions Which are wee 
used against hit! in & @eneral cqurt. 

The Court streesed that the skill with Which tie ez= 
eminatio’d and cross“exatflinetion of the “position ite ea. 
conducted is nighiy importent---so imporvent, in fact, that 
unlecs “those dcsignuttd to represent the vartics in Giewaaw. 


ing of oral or «ritoen devosivcions are 1lesgally *traiiegeee 


SS Of thelix cucst*oning may be worthless to counseiaae 


SoC, Art. 27(b) provices: “Any »erson who is ap- 
pointed as triel or defense counsel in a case of a general 
court-martial----(1) glall be a jrdge advocate of the Bumyeor 
Air Terce, or a law specielist of the Lavy or Coast Gaiam 
who is a graduate or an accrenrited law school or is & member 
of the bar of a Feseral court or of the highest cour pagum 
otate; or Shall be a rerson wio is a member of the pares 
a Federal court or of the highest court of a State; and 2) 
Shall be certified as coOimnetent to perform such duties by 
The vudgse /dvocete General of the armed force of which he 
is a member.” 

















trial lev2l. Stating that the broad use of denositions a- 
eainst defendants in criminal cases was excentional to mili- 
tary procedure, the Court refused ‘to extend the exception in 
a manner adverse to the interests of accused persons by hold- 
ing that Gaepositions may be taken without the provision of 
certified attorneys. to represent bot] the Government and the 
accused." 

Thus it was exror to admit a adeposition taken witnout 
comoliance with the requirements of the Co¢e, but inasmuch as 
the information contained in it was collateral, cumuletive 
and so incidentel that it could have had no reasonable inm- 
pact on the members of the court-martial, the error was 
harmless. 

Citing anc following the vrincivle of lav announced in 
beain, the board of review in Kennedy, (..CI] 9347, 17 CMR 
767} founc prejudicial exior where a devosition in which 


Sette ted lawyers 


ayed na part was received in evidence in 
a triel by general court-uartiel, notwithstanding ier ac & 
that the law: officer suosecuently ordered.the deposition 


withdrawn, and instxwvcted the members of the court to dis- 


tegard its testimo.i7. 


©) 


©) 
(i= 


izing che peneral ruls that 2G may te presumed 


O€ 
that the members of a court follow the inw officer's instruc- 
Wiles weovGmeteretard evidence which they are vold to disre- 


gard, the bonrd of review, nevertheless, held that the impact 
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of the impressive but incompetent depositicn was probably too 
epeat to be erased rrom the min@s of the members by Bestruce 
tiok. Hence, it was held that the “aw officer's admeGmimaa 


coudynet vrevent the adewesion of tke devosition fromeorega— 


dHctiteehie=2cous 


@ 


= * a a 
United Svates v. Valli-’ presemtbec « class emg aaa 
of how denositions slLovld rot be taken or used. «almost every 
procedura. error that is vnossibRe to make, was made Imeime 


taking of devositions in this case. After charges hed been 


retemmeda bo tridiley tie 


oO 


riol cemmsel, defemse eounseleea iss 


revorter traveled bevond tye state to take oral depos@tions 


) 


of certain proseesticnevhonesess. AWwestions apparenhiay Wer, 
propounded to tne witnesses by counsel, an@ presimabia cae 
revorter recordcet tneir vestinony. Thereafter, at trial by 
generel covrt-martial, certain exhibits cortaining tyme 
wricster quGstions ena answers were produced by the trial 
counsel who stated that ne desized to reac the testaineay ae 
the witnesses to the metbers of the court. There Delia 
CoA SC MOnMET OM -bnewmletence conusel, the ‘depositlonsmiiyere 
Peacd 2antoethe wecord. 

Labeling most ccnositions «tools for tie pre@sec ues 
which cut deeply into the priveleges of an acensecd,” tHe 


Court refused to coudome heliway measurss@im tale 


— eS eS SE 


“United States v. Valli (No. 7630) 7 USCIIA 60, 21 
c:R 1e6. 

















29 
depositions by the prosecution, and on the contrary, Gemandced 
strict compliance with the procedural requirements of the 
Code and Menual. Then, norhaps noting a growing proneness 
ene ine part of the Government to turn courts-martial into 
trials by paper, the Court warned that depositions should 
onl? We used when it 1s unreasonable to have live witnesses 
Peeoent. lurthermore, the Court admonished, whenever the 
eer of having a witness testify in court are substantially 
tne sane as, or less than, the expense of taking devositions, 
and the witness is atienable to process, the witness should 
be nrescnted 20. Ulery. 

Finding thet almost every procedural requirement and 
condition imposed by the Code anc ‘ianual had been violated, 
the Court listed the following errors: There was no crder or 
comiuission issued to take the Gepesitions: the identity of 
paemew= (COT OfNOr11cCers Deore Veo the Genositions were 
taken 1S not Shown; the torm o* the oath used, if any, was 
Net *evealed 397% if an oatii was given, the identity of the 


Pe oon adn nISterang 16, Ovwhis aushority tTowdo so,"was not 


2sinblished ; 8 the reporter was tot Show: to Aave been 


Sl nor ea Cawteclire soll epetscorsewuesc testimony 
is taken by een we be sworn in the following form: 
“You swear (or affirn) that the evidence vou are about to 
five sci pe Clewul thane viOle truLa, aad nothing but 
the truth. So help you %od.* 
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pax. vier 


a ‘ a 
swom;°? the time or enlace of she hearing was not siown; the 
traiscriveg testinowy wes not read o7 the witnesses, @ageno 


vo: 
Or 


| 


c 


ltvewas efforged whem tc make any chanses or G@rec— 


ortu 
a. 


a 


mere 


a 


a 
0 the purperter, ge ce itlons Were Hot sismed bya 


se @ 


GemMencnhs, Or GaMOTN UC aS Beans Weue and #eOomrcet ; -41 the rea- 
— ror the lack of Shaatures was not shown, except, Giga ta 
haste 346 tkere was mo cenificatc by tae @crorter Comey 
Lhe acecuracyeand completeness ofehis transcrioti Gh yi 
Was BO Verilticationsed tee fact tit the testemcny Teme aa. 


iM evidence was bike GembcOoOnmwmmewen by tre wine sseee 
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GQsvositions werc nea@ed aad outlining tn: matters tO esis 
ered in che oral sxaminaticn of the vitness. Submissgaen 
thess parors to tise cenverivg iu.thority 15 an imporvarmge pa 


~ ’ “, wT" o-* 3+ 4 5 4 Se "a ~~ Tan wes 6 + 4. “- + = ‘ 3 _ cf 
the oroc2ss or ottairing envoro-el to taxe deposit LON SiG see 


_ i = es . ale | ae - oN ae — = 4. o * rr so" % a 
at this stage ti.at counse: for the accusec may vrotest the 


cfazte, course. may request that the .itunsss De ser 7ecgume. 


¢ ot ays a" ae Son. a mf. tee Ses =e ay * a “4 a “4 5 
rrocess and be renuiread to testify i: persen as trial ee 


eee ay ee sag nag? 
OInar, Leer 
407 Meech, 
Al 2. eee 
*ltbid. 


42Tbid. 





o1 
Gace convening authority concurs the ceposition can not be 
taken. converting authorities have discretion Vomoeccrmimge OT 
coproving the teking of depositions, and counsel for the 
accused is entitled to a chance to ovpose the Government' 


request for depesitions, and to show good cause why they 


o. 


should not be taker: 
In its most recent decision*© involving depositions 
the Court seems to have altere¢ its view regarding the im- 


“to the nvening authority memorandum 


KQ ) 


portence of submitting 
dicating the reasons for the depositions and the matters 
to he covered by therm. lov the important thing is that coun- 
sol. for the accused be afforded the chance to oppose the 
taking of the Cevosition. If he is notified of the vrovosed 
time, place and reason for taking the deposition, and tnus 
foe ore tO protest the stoking to the'’convening autnority, 
Gue reoulremcnts of the law are satisfied. altnougl he may 
fortid the taking for good causé, it is not necessary that 
the reguest to tale the deposition be first referred to the 
convening suthority for his consideration and avrproval. 1.07 
is it esSentiel to the validity of the denosition that his 
authorization be obtained in sdvance. Eis action in this 
matter is negetive rather than positive. 


Boards of review of both the Navy and the Coast Guard 





i 2A tee ta 


. jnived States v. Siarletta (8699) 7 USCIZA 605, 23 
Cor 7% : 


Se 
had the occasion to.consider the effects of procedural aber- 
rations in the taking of wrosecution depositions. <i. 


iden ticad cases, ** purported deposiwticns were taken aieer 


charges had been served on the eccused. Apparently, Gm po 
cases, trial and defense counsel snort-eut the procegitzas 


reguirements of the Menual, and took the depositions—o sia 


os 


~ 


hesses without Someone acsignated to take the cepositions or 
euthorizeca to administer oaths being present. Trial counsel 
Sim aly assumed this role and tren resumed thei OWiggger ee 
ing the witnesses as prosecutors. 

Deciding tiueat trial and cGefense counsel cannot get 
together and inforaally hold »ortions of the trial agama 
times and places. as suit their convenience, the bdoamaaa a 
that oral desositiois must he taken in accordance with the 
staGereseo? 118. -hey -iuei be taken in the presence of 
officers ar.thorized bv Law to administer oaths. Such@etes cs 
nest swear tas witnesses, and the testimony mist be fivei in 
their presence. Trial co.nsel may not act beyond Tieams 
autnority and cssume two roles---that of the prosecutor and 
taat of an invartial hearing officer. 

The authority of trial counsel to administer oatus 
necessary to the vroper »erfrormence of Nis duvy CoOCcouaas 


autiorage hin tomadimimnsitemse a silSm ae witnesses in diepesic en 


— ewe SS ee 


44-Ch 114, Johnson, 3 CMR 448; OGOi. 19442, Johnson, 
4 Ci 496. 





OO 
peOCccedings, nor does it constitute him a proper officer 
cefore whom a deposition muy be taken wnen he has beer de-~ 
tailea as trial ccunsel in the proceedings. 

cm im DTOpCTrePOn emer on Mice raver takera desosition 
Weeteanouner hac DSsen GeSaenated to take it, altnougm® a 
Peers OM bhe partiwot the accused to object would consti- 
tute a waiver of the error if the oerson wko took the Gep- 
osition was, in fact, euthorized by law to administer oaths. 49° 
Fowever, a failure to ovject does not waive error where a 


A 


arrant officer of the United States Air Force designated 


eA 
<<” 

3 
tA 


himsclf a “summary-court crficer" and took a deposition. A 


CD 


Pema Olficor of Giowiir Force is not (eligip ie for appoint- 
ment aS a suumery cOurt-marvial sation and; “possessing no 
BLier aluthomeagy she could nobasdminister aswalid oath to a 
eeponent. Thus the purported deposition in this latter case 


Sfovrlce.. to no more than an unsvworn Statement which was in- 


o> 
Ov 


conmetent eviderce. 
Prejudicial error was found ir United States v. Willer?” 
ane wie COUrs UpseL 2 cor viction by general court-martial 


DeCuleceemerOscCCULlLOm Copcsiui1C2 Was improper. y taken and 


co eee a ee eS ne Ate © he ee 


A a ee 

“ACM 6552, setlyv, 11 Ow 721. 
4 

=OAGM SI6l,sButcher, 5 GR 654. 


27Unit imedmouaves Ve Miller, (fe. 7563) 7 JSCILA 25, 21 
Ge TaAon ae 


{ 
= 


O4 
received in evidence. The facts disclose that after charges 
had been referred to trial the Government suddenly realized 
bias its principal witness against the accused was about to 
be discharged from service and would not be aveilable to 
testify at the time of trial.48 

Pernissicn was vronptly obtained from the convening 
authority to teke the witness's oral deposition. .ithout 
consulting the accused, “yeo “vas on outhorized leave aia 
no notice tnat a denosition was to Le taxven, the convening 
authority apnpointed a defense counsel who appeared at che 
eae of the cenosition as the revresentative or the ace 
cused. #9 Tt was nos diseoverc’ until later that the accused 
had already retained civilian counsel, who like the accused 
had no notice of the ta”irs o1 tne ceposition. 


At triel the denosSitior was received in ¢vigen@emer 


ee ae ie oe 





-8T|oe court did not intimate or SUGGES st that the wit- 
ness should héeve been ae in the service so as to be 
available to testify in person at trial. This, plus Giese 
thet i% aenica 4a vetitior to rewhtGm AcCit 9439, Rogers, T6@ Ci 
515 ssems tacit anproval of that cese’s holding that an of- 
ficer due for rotation need rot de retained in the command 
for the purpose of testifying, anc that a deposition Gara 
from him before his departure wes proverly admitted in evi- 
dence. See eiso United States.v. Ciarletta (lo. 8899) 7 
TECM. 606, 23 Cia YO to the effect that the @overnmenae 
discharge of a vrospective witness does rot deprive the prose= 
cution of the right to use his devosition, pa articularly when 
the defense foils to request the retention of the witness. 


£971G7 1953/6088, 6 August 1953 approving such pro- 
cedure may have been responsible for this error. 











ao 

the defense's objection, after the Government's foundation 
evidence had satisfied the law officer that the whereabouts 
of the witness (now dischareed from the service) were un- 
known. 

On anpeal the Court reiterated the principle of 
Sutton that a military person's right to confrontation is 
Satisfied if his qualified counsel is present at the taking 
Or a deposition, and he is accorded the right of cross- 
examining the deponent. The Court made it clear, however, 
that this does not mean the right of confrontation can bs 
Satisfied by merely enpointing and sending some military 
lawyer to a deposition hearing without the knowledge of, 
acceptance by, or consultation with, an accused.°9 To bind 
an accused there must be acceptance and consent on his part. o4 
Tt is a matter in whieh he has an boner b Veme. "flere = 1s 
mess tO ersatine ghe relationshin of attorney and client 


than the mere oublication of un order of appointment. The 


wviin accused's right to counsel of his own choice, 
and the necessity of finding that he consented. to represen- 
tation by appointec defor [ise COV@oct Was recognized in dnited 
staves Big Goodman, I Us caeees, 3 Cie 32, where it was said: 
eect red uLO. SOLlech Counce O1 DLS cheree, and may 
object to belie derended Dy Wee Derscn appointed if he de- 
Slrce  cemeou com 





Idithe Court noted that the accusec in this case was 
O1 cuvthorige@ leave, but did not ingicate that 1ts holding 
would have been different if he had been on unauthorized 
avecrce., [0 Weuld Seem that the 1¢e NEVEEC | of the cecision 
Me aS “apriaieap!c towthe one situation as to the other. 


relationship contemplates acceptance, conridence, 


SOS Ve rT avrON 


repre 


56 
Cruse 


sentation br strangers who do now wea 


crow the theory of an accused's cefense can be representa- 


tion aim 
Spleen oie 

lnm yet 
detveemine the 


ib 


= 


caniss Laney 


for the Government aida the 


temRogatories 


testimony rege 


-andum of 


a UL C ok 


Di ena: 


COMDe a toded: 


Ss 
Mone *oe ll? Seer 


past 


Tae ; 


not setisry the letter or @gme 


Code. 


: Be 
qniother case,°© the Court was called upon to 


etfeet of wrocedural irreguierities wpem the 


in evidence of a written deposition. Counsel 


defense nad prepared written in- 


— 


and crosS-interrogatories in order to obtain 


ecing certain Laboratory tosts. Cormega 


cxpert witness might not recall Ulgwaae= 


2OLte and might have to use amgme= 


ecorced, it was requested that 


used, be sealed and returned with the 


2ecoo1t lox. 


The witracss was unebdle so recall the results Of seme 
laboratory test, and was able to testifv conccsrning them 
onlv by relving on memorandum. so7evor, ne refused 
furnish the memcrandum so that it could. be included with the 
aenosition Dsesuse he believed that ne was unauthorizgaiaes 


CO aso. 


AG Lv 1g i. Ct at 


the denosition was received over objection, 


and the accused was subsecucntly found guilty. 


el 


aj5ane r _ ; 
[United States 


v. Eerzen (6642) 6 USCMA 602 
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On review, the Court heid that the depnonent's testi- 
mony cOntained in the written deposition was nothing more 
than a mere reading of the memorandum. Since the memorandum 
was not included with the deposition, or made available to 
Wiemmenocls Of tne court for examination, the deposition 
was improperly admitted. However, inasmuch, as the denosi- 
ween Only corroborated tnuat which the defense itselr had 


estiblished, there was no prejudicial error. 
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Cla eae ae 
THE JECHSa(Ty OF EROPTR FOUNDMEPO SS [OR DEPOSsi Tia. 


Article 49(a) makes it clear that a devosition may 
net pmoperla~e bows dni treed in evidence viless it appears that 
the witnesses resices or is beyond the state, territory or 
district» inewhkch wae court 1s ordemedese Sit, or is more 
than one hundrec. miles from the place of trial. «additi@mal. 
ye eee the witmess by; reason of death, age, Sickness, "Gea, 
infirmity, inorisonmert, military necessity, nonamenability 
to process, or other reascnrable cause, is unable or” Petia 
to .ppear and testify iu perSonu, or if tue witness's where= 
abouts are unknown, it is oroner to reccive his denosition. 

some federal courts in civil cases have permitted 
foundations for the camisc ibility or devositions toma 
estatlished by scanty and meager proof. lLowever, be@awee 
the use of denositions in criminal trials is excepticnaieye 
military law, the Court of “ilitery .oeeals has requlged 
thet one of the conditions of articic 49(a) be esteblished 
by clear, siovetanticl, afd coiretent cvidence before aie 
osition may be srop-rly received. The »rosecution, Tipe 
tisular, must bring itsclf within the statute before Luma 


be permitted to use deoositions. MUllustrative of this @e 





39 
the case of United States v. Barcomb , °° where the accused 
was tried for unlawfully procuring a young woman to engage 
tjeccwms , DMOSTItUtION. Mit trial the fae@eual satuation 
Pe-wemrevr!y CONLeSteC, orosecusion withesses® inexamamating 
the accused and defense witnesses denying Pals £ulLt. The 
woman involved was the prosecution's principal witness, and 
because of the posture ox the evidence, her testimony was 
teen pemysncess Priexstemecrial,sonmtike assumption that 
Sacemmoulda not De availiable for trial, aecdepesitionsof her 
testimony was taken. 2% However, she appcared at trial and 


was called and sworn as a prosecution witness. On the stand 


wn 


ne showed considerable emotional strain and refused to 
answer questions put to her by the trial counsol. After re- 
Meowee and snsucessivl clforts ste ainduce her sto testify, the 
Waw OClimecr Weileener ine conveEyyreommcourt, ~xcused her as a 
Witmess, @md over deronse counsel's objeccicn, admitted her 
Geposition in evidence. 

Om 5 review, tie 2OUuLl TUUBeds TOMEI C DrOvyismoms of 


tialigtte, 49 (c) cop finding thap@iiis factmal situction fit 


o5T ni ted States v. Barcomb (.fo. 726), 6 GAR 92. See 
auso ue Civil@case Of Whitmord v, Clark County, 119 U. S. 
522 {1686} where it was held error to receive “the deposivion 
of @ witness “?ho resided more than a hundred ciiles from the 
place of trial put who was present in court and availabic to 
vooumey In Demson eageorial. 








S4nar. 30e and pars 34d, MG@li, 1951 permits this pro- 
els slices 


40 
none of the exceptions and conditions set forth, held @emae 
tue admission of the devosition was error---and in view of 
the conflicting evidence---error of a degree to require re- 
FORM oms 

X different, but understandably different, result 
was reached in ..Cil 7165, Duff,°? 12 CER 802. A deposition 
ome reas 5 who resided beyond the state where the court 
sat was introduced in cvidernce by the prosecution. The de= 
tense neither objectec nor sugeested that the witness might 
be availabic to testify in person. Shortiy after these. 
Scution rested its case, the devonent==-to tHe suUrprasese7 
tne vrosccution----apnpeared and testified for the g@eftemmeee 
On review tre defense urged that it was error to reteivewia 
Evidence the deposition of a witness who was availablewand 
WhO, in fact, was prewent and tcetifwed at travel. 

In affirming the conviction, the board rejected this 
claim of error, and held thet the defense counsel Nadve wae. 
eee Weinee any error which might heve existed.  TOQ@siame 

“A stroig argument in support of the foregoing view 

ecuies from the realization that in a trial, and partic= 
‘ ulariv ina long trial, the orderly processes Of jm. 
might be seriousiv hampered were citner side permitted 


to sit idly by and permit depositions of numerous Wits 
nesses to de properly recsived into evidence and then, 


5 o : —— ; jie : 
S9Petition for review by USCIiA denicd, 15 CR 142. 


Pea e e mag ) (Nis , 
[united States ve Stringer, (Fo. 4071) 5 USC ae 
17 Cle eieee 


41. 
by producing the witnesses in person require that the 
case be virtually re-tried. Further support of that 
View 1S found in the rule that the burden is on the side 
Meee astas ACCeDLUGIGe lo, a AG6NOsi1UiOn Iintc Evidence 
on the ground of availability of the witness to inter- 
Hees OO JecCLON at tne time ol Hus O1fer into evidence and 
to come forward with some evideiice of availability to 
offset any prima facic showing of unavailability. 
(Seiden v. Concordia Fire Ins. Co. of :iilwaukee, 49 Fad 
484; Peatapsco Insurance Co. v. Southgate, Supra)*, 

aside from the fact of waiver, the board indicated 
that the cdevosition was properly in evidence, for although 
the devonent may have actually been within the state ana 
Within one hundred miles of the trial at the time her dep- 
oSition was received, her whereabouts were unknown to the 
prosecution and the law ofiicer, and this was a sufficient 
foundation for admission. 

48 we heve seen, derositions may be employed only 
under certain statutory conditions, and they may be received 
in evidence only after at least one of the foundations for 


Some orOilivy Segeout In article 49 has been established av 


trial. Failure to crect a proper foundation caused the 


O> 


collapse of United States v. Stringer.°° In this particular 





court-martial tricd in France, the accused was found guiity 
of theft orn the basis of a confession corroborated by a dep- 
osition. The admission of the deposition was objected to at 
trial’ oy whe defense on the ground that the deponent, a 


(United States v. Stringer, (No. 4071) 5 USCIiA 122, 
17 CMR 122. 
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French national, met none of the criteria which would pean 
the use of her deposition. Nevertheless, it was received in 
evidence for the reason that the denonent, being a French 
neticnal, was not amenable to court-martial process. 

a considering’ whether any of the conditions permit- 
ting the use of depositions head been met, the Court noted 
that the words "State, Territory, or District" apveariiggiee 
Article 49(d)(1) refer to @reas within the United Stavemuem 
its territorial possessions, and Siice this court was Sipeaae 
in France this portion of the article had no apyvlicaea 
dditionelly, inasmuch as the devonent did not reside wer 
wasn't bevond a hundred miles of the place of triai, the dep- 
osition wusn't admissibls for that regson. There was no 
nvetersion that the whereabouts of the witness were unknown, 
consegusntly «che deposition was not admissible under Wirumeme 
4°9(a)}(2). The Court conceded that the French witness was 
not amenable to court-martial crocess, but deciced that this 
fect alone didn't permit the use of her GeposSition. Tigges 
for :. decosition to be admissible under urticle 49 (d) ae 
nonancnability to process must be shown, and in adcition it 
nust be esteblished that the witness was unable or refused 
to appear in verson and testify. There being no sucn proot, 
the derosition was improperly eamittec in evidence, GiGiaaae.e 
it constituted the only corroboration for the confession, the 


competent evidence was insufficient to sunport the rindings. 


res 
CN 


Mepiemen it reversed Toreanother reason~an Undated 
moaves Vv. .ijiler, supra, the Court stressed the importance 
of establishing a firm foundation for the admission of a 
deposition. mr ula perveroumear Cesc, tle Law Onl lcer admit 
ted the deposition over defense objection, although there 
was no affirmative showing which would establish any of the 
moacrcory grounds suieh as iliness, infirmity, military 
necessity or the like, and nothing more than hearsay evidence 
was presented to show that the witness was more than a hun- 
ercd inrles trom the place of trial. Trial counsel sought to 


show that the deponent's whereabouts were unknown, but he 


5 


fwWoereed LO Sstablish@tnet diligenty timely, and thorough 


efforts were made to locate the witness and have hin present 


‘ 


at trial. Failure to locate the witness after two telephone 
(eso oO Mio termer Nome did mou cOnstltuLe dilveent effort, 
although the law officer did not require more in this case. 
The search must be more than desulatory and indifferent. 

Criticising the Government's usc of denositions, the 
Coury same. 

‘Such meager efforts seem to sugsest that some 
Government prosecutors assume a careless and indifferent 
attitude toward the taking and use of depositions. itis 
tO be Pemembered that they are a substitute method for 
presenting facts to the detriment of the accused, and we 
are not willing to permit halfway measures immediately 


before trial to be made the basis for the use of that 
type of evidence." 


In a general court-martial it is for the law officer 


44. 

to decide whether a requisite statutory foundation has been 
esvablished so as to permit a derosition to be receiwed in 
evidence. Eis ruling cannot be overturned if there was 
sufficient evidence ror him to come to that conclustaigas 
Thus, where as in United States v. Ciarletta there was evi- 
dence before the law officer that the deponent was disenanged 
from the active ifarine Corps in California some two wecks 
aeO teom Denia). esata slias original entry inte the service was 
on the cust coast of the "Inited ftates; thet he represented 
that lhe resided on tne east coast; ana that he had been 
given funds to reach nis cl¢inea residence in hey York, the 
law officer was entitled to find that a »roper foungepie aia 
been laid for the a@mission of che deposition. 

A navy bosrd of review in reviewing a cased? par smant 
to .rticle 66(c) of the Code wes called wpen to deci@e 
whether a foundetion which estublished that a witness resided 


beyond the State, but oniv thirty-five miles from thempaaee 


e 


f trial was sufficient to permit the witness's deposition to 


e read in evidence cr vekslf of the Government. Tego] 


oy 


argued that Article 49(d)(1) reascnably could be construeamto 
mean beyond the State or beyond one hundred miles, Witememe 
is greater. The borrd refused to read this qualification into 


the statute and Gecided that a denosition is admissible if 


BF Ti . 1 4 1 fo 
O’NCM 221; Chapman, 11 CPR 659. 





empoer cOndition is estabiished. Thus, the denosition of 
awitness who Lived across the street from where the court 
Sat could be read in evidence if he lived ina different 


stato.8 


what prompted Congress to include the "beyond the 

State" provision in article 49(d)({1), and thus pave the way 
Memeo  Tidiculous results of Chapman and Similar cases? 
Emmice process Of courts=-mMartial like process or courts of 
tres Unhited States having criminal jurisdiction, runs to any 
Peso Of the United Ste tes, 1ts territories, and possessions, 
why is the fact that a witness resides or is beyond a state 
grounds for using depositions? 
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HAPLTER VII 
USE Of DErOSITIONS IN CsPITAL C..SES 


The admissivility of denositions in capital cases is 
controlled by article 49(4), (e), and (f) of the Code which 
provides : 


"(a) A duly autnenicated deposition taken upon reason- 
able notice to the other party, so fr as Other 
missible under the rules of evidence, may be read in 
evidence before any military court or cofaission mea. 
case not capital; or ih any proceeding before @ Gemma 
IndvIiny Cr Military eDOs eee anocers---/reqnirements 
conceded/*, 


s¢ ae a's als as e', 
4, a. *, * vj 2 ~~ *~ “> oy 


“(e) Subject to the requirements of subdivisienmia eon 
CS aeGec., vest inony by deoosition may be aduced by 


LiClO cHte asc ia CEDlUGL Caseg.. 


"if)...a depositior may be used in evidence Giems 
case in which the death penelty is authorized by law but 
is not mandatorv, whenever the convening authority shall 
have directed that the case be treated as not capital, 
and in such case a sentence of death may not be adjudged 
by the courvu-nareeset. 


Paragraph 145a of the :iani.al States: 

“,..“ith the exnress' consent of the defense madeam 
rresented in onen court, but not otherwise, tne court may 
admit competent deposition testinony not for the defense 
Poser Dis CaS ecu. 

Thus, the vorosecution may introduce evidence by dep= 

osition in a capital case ecnly if the convening authomaaa, 


prior to trial directs that the case be treated aS vue 


canital, in which case the death penalty may not be imvoosed; 





49 


) 


Omit thewacicnser in open weourt consents to its admission.9? 


I+ 


n United States v. Young ,°% the accused was tried by 
cemeralecowrt-martial for wil@iful disobedicenee of a superior 
eitacer, and desertion, ooth capital offenses since they were 
alleged to have been committed in time of war. The convening 
autnority took no action prior to trial to treat the case as 
Meooee col tal. 

Nevertheless, the prosecution introduced depositions 
in evidence, anc. the defense counsel stated that he had no 
objections to their admission. The accused was found guilty 


and Sibsequentiy he anpoaled” to the Court of- Military Appeals. 
Thee he urged that the dcovositions were improperly reccived 
cca capital wee to his Dee iNaICe. NnpreiMatewecounses for 
the Government sought te justify the aéamissions On Uniemieor y 
that the dcfense Cxorcssly consemireimeto = lne isewor tier dcp— 
ositions because at trial lcvol he said he had no objection 
te biuciaewadmiss Lon. 

tae Court esrecd tiat Under certain circumemancos the 
statoment of the defcnse counsel could be considered a waiver, 


but could not agree, that the stetement was the “express 


S9That Article 49 Pomc CepOcibLonle O1eered by the 
prosccutions to be used in not capital cases but excludes 
them in capital cases seems an irrational distinction to 
Viegmore. Sce tiigmorc, Zvidence, (3d. Ed., 1940), sec. 1398 
n. 4. | 


SCunited States v. Young (No. 1015) 2 USCIZA 470, 9 
Cee Cle - 


4€ 

consent of the defense made or presented in open court ies 
aquired by the ilanual. Having held the admission erroneous, 
the Court weighed its effect and found it) harmless, eager 
Loarlvy as other evidsnee of record was such that “any fair- 
minded and reasonable person would have becn comvellcd to 
find against the accused with or without the evidence con- 
Tamed in ae depositions’. 

Substantially the same issue presented in Youn@ was 
involved in United States v. Hornor.61 Again the Court 
found that the dcposition should not have been admitted, but 
found that its admissicn did not™natcrially prejudice sup 
stantial rights of the necused.©* It found that the aenosi- 
tion contained only an inconsequential bit of evidencc, while 
the other comme tent evidence of record was reascnable, 
undisputed ana unattecken. 

foeace in Unaitecsocates Vv. Aldridge the Government 
intreducec denositions in a canital case which the convening 
authority had not dircetcc be treated as not capital. (een 


tne defense counsei neithcr objected not consented TOME 


eS a ee ee ee ee 


Slunited Strtcs v. Horner (1031), 2 USCMA 478, 9 CAR 
108. 


ScucMy, irs. 59(a) provides thet ° finding shall not 
be set aside unless the error of law materially prejudices 
SUCSTENUIGR TIZRTS Ceti owacc: 


S3unitea Stotes v. sldridge (vo. 26886), 4 USCM. 107, 
15 CR 107. —— 


49 
admission of the sepositions. The court-martial found the 
eaecused guilty, but on review the convening authority, noting 
that devositions had been illesally used, approved only the 
lessur includec offense which was not capital. 

On apdeal the Court of ifilitary Appeals reversed the 
conviction, holding thet the case had been tried on the theory 
that a Perea Orrense was imei ssue, "end the @laweetTiicer had 
SO instructed the Solis ene? to its deliborations on the 
sentence. Because the trial proceeded on that besis, the 
accused peat right to have the devositions Cheomuteder rom 
aA evidence. The ° ‘NO ie ota reply of tne dem@emse coun- 


4 


sel ¢ id not constitute the affirmative and express consent to 


- 


USC the neat ions that is renuired b= the Manual. 

The admission of the GeO o ca tions were prejudicial aie 
tnois case because the evidential posture was such that they 
were essential to tne Gove rnment's case, rurnishing as tney 
omer ner ry essential fact to both the wae and the lesser 
included not capital offense. Vithout the deposition there 
was insufficient evidence to permit cither the seca or 
the ineluded not capital case so go to Cie ieee teiac t 
fOr 2 finding of guilty. Whereas, in Horner the deposition 
Was if@ons@quvential and Foe cutee if any, weight to the 
Cey cimiticen “Ss case, Mere ths @epositions preved sn impertant 


part of even tite iesger offense appmeved bye the convening 


Authority. 


oe 

i, Somewhat different, proble’ was vresented by a 
common trial in which prosecution depositions were used, and 
the accused wes subsecucntly found guilty of both a @Giaagal 
offcnse and of aunotecavital one. Following affirneang@eror 
the convictiom by a board of review, the Court of Miligam. 
ipoeals grantec Durther reviow on the questdon of whemiee 
the prosccution devositions were properly admitted into 
evidences, 

>We e@aph, 1. 06. of the timnual provides that wher 
otherwise admissible, denositions not for the cefense may be 
admitted without consent of the derense in 4 case note 
tricd with a capitcl case if such testinony iS not Maigeaaa 
to the capital case. Here the scecifications allesed sepa 
ryte offenses or cases, thet is they allesed = capil tae. 
fense and a not capital offense. Since the testimony con- 
tained an the disputed - itions was related and material 
Only towethe not canital case, end was immaterial as (gee 
capital case, the cerositians were properly received in 


evidence. 64% 


SS 


64Un ited States v. Gann & Sommer (1425), 3 Us |Get 12), 
il GRR 12; seer. Pass cae “unter, te Warden, 209 F, 24 483 
OT ede 053}, ail anoe lL fron Cisnissal of a ” 7 ttan 
for habcas .corp:s, wherein @t wes held thet the use ome 
PECsec yc en davosition in 4 courtemartial trial for Gaemae 
cise and several not canital cases €id not deny tne petition- 
er confrontation, inesmuch as he ccmsented in open COUT Vales 
the use of the @eposition which was material only to the not 
canital cases 
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Cree Le ee 
OTAbR HOLDTIT GS .FRaCTIG TH. Us 0. DEFOSEPIONS 


Pieris Orce And a la avy boerd of review and the Court 
of oe! appeals all have been confronted with the ques- 
tion of whether the lew officer or the president of a special 
eat must personolly poe and paASS ubon the competency 


1 


of a cdeponent before his deposition may be received in 


evide nee. 
e i) e e e 
al Shade, °° an oral deposition of a thixteen year old 


boy who resided Mere eo eos tude ed iis Pron the place 
of & rial was adnite ec. Jn evidetice over tine derense! s ob- 
Poetiom that the child's competency to “be & Withess had now 
been cetermined%® eos! pone by the law officer. 9? 

| On Be oe aa pon Force boara hela that the competency 
of ac ild witness may be established by means other than 


personal appearance before the law officer; and that where 


—— oe Se ee eee ee 


69_.0M 9442, Shade, 18 CMR 535 where a petition for 
review was denied “Dy Pie teu Go Oh aia re peo. 


O6non, DoS se Ou CSablo Ube Competency Of a 
person below the nee: of folrtsen years to be a witness ina 
court-martial cannot be presu cc. 


“United Strtes v. Marshall & Shetton (10. 548), 2 
USCM: 54, 6 CIR 54, holding that othe: €ecision whether a 
Child iS competent Gemtcemely inmmeciemat court-martial 
rests with the law officsr. 


De 
as in the instant case, the deposition shows on its face the 
competency of the deponent, it may be properly admitted in 
evidence. 

In avery similar case, with the same provlem present- 
ed, a Navy board of review reached e contrary conclusion. 5& 
It held that the acaission of a six year old child's depo- 
Sition was erroroneous for the reason that the law officer 
had received her deposition in evidence without first person- 
ally observing her and qualifying her es a competent witness. 

The Court Of Tiilitery 2om@esls aan Parrish®©? resolved 
CUPas Conihict Of Domne pinwens by adopting the view of the 
lew announced in Shade. The issue in Parrish concerned the | 
adnission in evidence of a written deposition taken by the 
prosecution fron 165 prancipie witness, F. 48 in NnOStGacens 
neither the accused nor nis counsel were present when the 
ESO eave his testinony, although the accused's counsel 
hed preparea and pronounded written cross-interrogatories. 

Deen testino vy of three expert medical witnesses 
introduced by the Government, tended to show that H was 
psycotic fron July ll te sugust 20, 1994, a period prateuieas 
the date on wrich his deposition was taken; that H was sane 


and capable of remembering facts, understanding questions, 


—- 68NCIT 211, Tyson, 10 CUR 562. 


SYjnited Strtes v. Parrish (No. 8181), 7 USCIL. 337, 
pe Olin ian. 


OO 
Pee COpreciatime the moral obligation of telling the truth 
erider oath on December 3, 1954, the day his devosition was 
taken; but that shortly thereafter he showed signs of in- 
Sanity anc was ins-ne both on December 28, 1954 and on the 
eave Mis»depositien was received in evidence at trial. 
Relying on United States v. Slozes, /° the defense 
protested the use of the deposition net only because it denied 
the accuseca the right of confrentation---the argument in 
Sutton~---but also beceuse the law officer did not personally 
observe before qualifying him and admitting his deposition 


in avidence. The defense also cecntenced that the members of 


personally ob- 


pls 


the court by being denied on Se rOrvuni gy (On 
Serving and hearing the 2evnonent were unable to perform their 
Pobieseor Stideice the credibility of the witness. 

The: Court nevertheless held that the deposition was 
acmMiboaols, and, in doing so, said that of necessity the law 
officer ust rule on a lenonensts competency, and the members 


of the court-martial must judge and'determine his credibility 


Q) 


Waciout ewer séeine or heawing him. ny other mile would ceny 
the use of devocitions 


The important cvestion is whether the law officer and 


ee ae 


?0Nnited States v. Slozes (io. 12), 1 UScit. 47, 1 CMR 
47 quoted from Oliver v. United States, 267 Fed. 544 (4th Cir., 
USO} '.. .teedetomminine tie c: Gorpe sency , and intelligence of 
a witness, the court may and snould toke into consideration 
the ecneral appearance@anc mancdes of the | W itness , 5) Weds 
the statements made by hin.” = 





O4: 
the court members were furnished with enough evidence, other 
then by personal observation, to permit eae fair determige cron 
of competency ane. credibility. The Court concluced that ayy 
tris case the derosition testimony of three expert medical. 
witnesses, plus the evidence of competency supplied by the 
denosition itself, permitted a Sir determination of aaa 
guestion, and formed a sufficient predicate or foundation to 
allow the deposition to be received in evidence and to be 
considered by the triers of fact. 

The same result was reached in United States v. 
Cliarletta. .ithough it conceded that the demeanor Of a4 Wite 
ness is inportant in assaying nis credibility, and his ecredi= 
tility is important to the court when the testimony Tous 
puted, the Court of tiilitcry u»npecals, nevertheless regeoged 
the contention that an accused could be prejudiced because 
the prosecution employed a deposition and thus denied members 
of the court of an opvortunity to observe the witnesams 
demeanor on the stend. If the deposition is admissiDiem unger 
article 49, the court members must determine what weight to 
give it without observing or questioning its maker. 

general court-martial?! recently tried-in Germany 
vresented an unusual deposition problem. . fifteen year old 


victim of e mass rape appeared and testified at trial against 


“Lops 592899, Carter, 1 .opdl 1957; compare) Uae 
States v. Barcomb (No. 725) 6 "ee 92. 


oS 
her seven assailants. She testified on direct examination 
Por sanproximatoly one hour, and was then subjected to vigor- 
OCuS cross-examination for the remainder of the day---a period 


Shemoroximately five honurSs. On the rollowing@ day, she was 


bmigbiLe tO appear in court. Three days later she resumed the 


ar 


Witness stand, but after being asked three questions began to 
Gry and stated She covld not continue. «4 recess and then a 
COntinuance was franted so that the witness might, regain her 
composure and health. Ten days later, after several medical 
exaninations, an army doctor reported that the witness could 
undergo further cross-excmination in court only at the 
"extreme risk of breeking down and having some deep emotional 
upset as a permanent factor". In his opinion, her cross- 


eamacabion comic be complete by oral deposition in the 


pue-eNcesot counsel for the prosecution and the defense, a 
re 5 end a hearin a ft eens | in the 
feDol semen oO hearing orTi Duke RO tease. resence of 


tes seven accused. 

Sn thesvesis Of »the doctor's opinion, the convening 
authority ordered the case be treated as not capital, and, 
Ser dehenseuonj,cctlonge the baw officenspermitied. the re- 
mainder of the girl's testimony on cross-exanination to de 
taken by oral deposition without the accused being present. 

While there is some danger that the procecure followed 
bese might permit a witness to lightiy claim inebility and 


PASC eee2nDe CONTrOneans in open court the person accused, 


6 
nevertheless the ruling of the law officer under the particu- 
lar circumstaness secms proper. Ths cbjections of 2am 
and Ciarletta that the members of the court-martial, being 
qenicd an opportunity of personelly observing the witha 
could not intelligcstly judge the crecibility of tices 
Seno Ca pple e ie aa The court members had ample opnortu- 
nitv to observe her demeanor during a full day on the witness 
Stand at wnich tine she gave seventy-five percent of her 
testinony. 

in acsaying tho correctness of the Jaw Cl ficou 
ruling, it must be rerienb_1red that in military law thee 
oe tght so the physSiccl presonce of the witness at trial, 
i e002 cause under article 49 for his absence cxwames 
Weltier has the accused tne right to be prescont when the 
V.itncss against him testifics at an oral ceposition Heamaaee 
Cross-¢€reninetion by counsel of his choice satistics ame 
right Of CChiromieti01, 

dn cM 12845, Dyche, dcocited 22 October 1996, Game 
Government ct trial level once again resorted to the use of 
its favorite “tcol:. The law cfficcr admitted the depose 
of an official of th. Stete of Tllincis. The depositig ae 
fiscted the deponent's testimony réosgerding certain Of teers 
records filcd it the St-te's sub-offiee in Chicago. fae 
record of trial revealed that the deponent resided permanent-— 


ly in Blocmington, Tllinois, but performed his official dumees 





on 
fee the stete of Illinois in the Stete's»Chieazo sub-office 
Torry pImncipa. Office ii the capitol city of springficld. 
Peieai@are ben 25 within one RUndrea miles of the place Where the 
COurt-martial was neid, whereas Chicsec and Springfield arc 
slightly more than one hundred miles away. The deposition was 
Gece in Chicago. 

On review an ..ir Force board of review approved the 
conviction and held that the deposition was admissiodle under 
article 49(a)(1)./" It further dctermined that the deponent 
wes in Chiceso and more than the required distance. from the 
pmeceter trial swhenh his Wencsition*was Ween. Finding mo 
Teoot tomthe contrary peice bemrd said Brmocu ld vesprcsumed 
that the @eronsnt remained at his part-time office in Chicago, 
and shus was more than a hundred miles from the place of trial 


when his deposition was roceived in evidence. /9 


7oThus again on the shaley basis of ‘military necessi- 
ty" ard the "unavailabilityv™ of a witness the prosecution was 
permitted to use a deposition to prove its case, although the 
acponent was reacily amenable to courtemartial process anc the 
Government could have reasonably nad hin present at tri a. 
| or is true, as was said whitrord v. Clark County, 
eeelwe, ware (1686) that where = er Tived more than one 
hundred miles from the place of trial when his deposition was 
Geken, 1b will be presuiged that he continued tomilam: there atv 
Ge tine of trialeand so ururtvieepaaor On that Score need be 
furnished by the offering party, unless tnis nresumption shall 
be OvVe@eeme., Movewcr. Vsuch a pRpeseaniption, Or mere correctly, 
Sc) < jUstadditwe 2iiereice 1S morc properly indulged in when 
the condition which permits the use of the deposition is prob- 
ably permanent and not temporary as in this case. See Wigmore, 
Evidence, (3d., Ed., 1940) sec. 1414. United States v. Dyche 
No. 9430) granted review on the auestion of whether the 


= 


Cope eel was Prepes.y aAcmMIcteCa La evidence. 


08 

iG De Wala, ’4 certain depositions were offered by the 
prosecution, were objectec to by the defense, and were 
received in eviecnece by the court. 1. number of typediigmew a. 
in the dencsition sithcr iad been stricken or claboratedc upon, 
or both, by inked hcndwriting. Hech change or correctiign 
bore initiclse corresponding to the names of the respective 
deponents. However, no evidence was adduced to show that the 
dcvonents had, in fact, made the altomationg, The trace 
sel testifsed that vorior to traal, efter initially We@eivie 
the denositions and noting -xporrent inconsistencies, -he had 
returned the denositiens for “cherification" to the tala 
Cmmanizaticn gwhaich tad=teken» t hems 

Jtiough, as has beon nreviously noted, the ‘‘anual 


orovides that a Cavosition may be chenged cr correc teqaiiiaae 


does not @Orrectly meflccs the test@@iicny of 2 witness, /° the 


> 


nrocedure followed in tris case was improper. here tietemiae 


no evidence that the “clarific°vsem Was mode by the fe= 

spective deponcnts, or if made by them that they wero isi 
under orth and Subject to cross-examination by the dcfense. 
Woeither was there any evidence that the officer authorized 


i 


740M 7604, De Wald, 13 CMR 851. 


793par. 11%c, iC states that when the testimony is 
fully transcribed, the deposition will oc submitted Gomes 
witness for examination, and any changes which the witness 
desires to make shall be cnterec by the person taking the 
deposition. 





og 
to take the depositions made the corrections for and with the 
oom Of Lheeccpoenents, in the presence of counsel fer the 
Peesecentvonvand the eccvsed. © Xs)9 result; the alleged cor- 
rections were nothing more than hearsay, and the altered 
depositions were Co evidence. 

Finally, in oxamining the case of United States v. 
Graalum’® we discover that before an accused : may have com- 
pelaemy vrocess for obtaining either military or civilian 

Meebnesses in his Favor, as is guaranteed bambetheathensaeeih 
amendment and Article. 46 of the Code’, he must not only 
establish to the satisfaction of the convening authority Gaz 
the court, if in session, that the witness' exvected testi- 
mony 1S material and necessary, but he must aiso show that 


the witness' presence at trial is essential anc that a dep- 


osition will not enable him to fully present his defense. /8 


NS oO 


| 760M 10050 Graalum, 19 CMR 667. Petition for review 
by UISCLLA Gdenisa, see 19 GR 413. 


Ga 


(TIGHT. Art. 46 orovides that the trial counsel, de- 
PerooucOunse!, anc the courtenartial shail heve equal op-= 
PecclnEEy LO obtain witnesses and other evidence bv means of 
process issued in court-martial cases. Such process shall 
be similar to that which courts of the United States having 
Criminal surisdiction may lawfvlly issue and shall run to 
any part OF the Unitec States, its territories, and posses- 
Lr < 


par. 115, MCM, 1951 provides, “‘.... request for the 
personal appearances of 2 vitness referred to the convening 
Jc OM wOtmvounes cole, Tor Gecision will be submicted in 
writing, together with a statement, Signed by the counsel 
requesting the witness, cortaining (1) a synopsis of the 


SO 
This latter task is mest difficult, since in military) Tae 
instaness where the Code authorizes the use of deposition 
eviderce, the presentation of testinony in deposition @igeaea. 
a. court-martial is consid:red 2a reascnable and sefequate meth- 
od of presenting testimony. Thus, if the convening auigieeae:, 
or the court cecides that a deposition will scrve the Gemence 
as well as the in-court testimony of the live witness, anda 
the witness 18 one whose deposition ray be taken under urticle 
49, the convening eautherity or the court may refuse to issue 
compulsory process tc Obtain vive presence of the Witte. 


tho eccused must defend with deposition testinony or notning. 


re 





testimony that it is expected the witness will give, (2) full 
reiscns which necessitate the personal anpeSrance of eae 
ness, and (3) any other natter showing that such expected 
testimony is necessary to the ends of justice." t is to be 
notece thet there is no specific’ provision in var. 115) sae 
1951, aS there wes in dar. 105a, (iG2el, 1949, recuirig wae 
accused, before he is entitlec te compulsory process, GO ema 
that a Sepvosition would not fullv answer the purpose. How- 
even the Doerd of review 19 Gaeagiiieess read this reauire- 


merit 2nGo per. Lid, rig rea. 
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CH..PTER OX 
CONCLUSION 


Pieworifiary Object Of the Sixth amencment was to pro- 
Pere cepOsltions or 6x parte affidavits, such as were some- 
wes acdiritted in civil cases, from being used by the Govern- 
Mens against persons chergcd with crime. ‘The purpose of the 
anlendment was to guarantee to an accused ocrson the right of 
a personal examination and cross-exanination of the witness 
Mestirying Aealiep Tent. Lo contemplated Gaae oe. BCCUoeG 
would heave an onportinity, COO sO te hesmine sive. Pecolnec— 
fon 2nC Saitbing, ths censcienes of the witness, but of 
compel lines Ctemveunoce bo stand face GO Lace With Tiose wie 
would deciaé the sccused's guilt in order that they may look 
at Mim, and judge by his Comeanor upon the witness stand and 
the fiarner in eK he gives his testimony whether he 1s 
werthy of belief. 

Plthough pilitary ¢Surts heve the same responsibility 
oT Tete ncOUrTLS FO rrenect & person fron a violation of 
alts constitutional rights, and although the Constitution does 
| PoC ries OF eCOr roibation Prom a military per=- 
Son becniuse he is, 2 the time, serving with the armed forces 
Or ts country, the me fority of the CourteCI@r i itary apocels: 
nevertheless, has eoncluded that the sixth amondinent does not 


prevent the use of depositions against 2 military accused in 


62 

& trial Wyeestret—-margaeie 

oS a result, prosec'ition denoSitions, inadmisSmaieeae 
feceral criminal trials, are commonly used against cefend= 
ents in courts-nmertial; and the ececused is afforded nome 
ef confrontation other than the doubtful one of propowm@damae 
written cross-intervogatories to an accusing witness whom he 
may never have seen and whose tesStimentaryv assertions he 
probably never hes heard. cmittvedly, depositions tae 
on written interrogatories and cross-ijinte: rogatcries possess 
some trustvorthiness, but trustworthiness can best be assured 
by testing the witness's assertions by face-to-face cross- 
exaiiinaticn. ‘ven of the effectiveness and value of cross-— 
examination is lost .hen it must be done by written cu@eee 
interrogatorics and the accused must guess at whet the 
Witness may reveal or conceal. 

»wlthough there hes been sxoradic criticism of Glew. 
of prosecution Gepositions yvitnin the military itSeligaae. 
hes been little serious civilian or Congressional opposition 


to their usc. It will be recalled that in the logisiaaage 


ct 
a 
Oo 


haerings on the Code only american Legion protosted ie 
use of depositions as cenying an accused person the fag@e te 
fice confrontation contemelated by the Constitution. Thws; 
with no cemanc for a ch-nge, there sectis no likelihood that 


Congress will aacnd the present law to linit the use of 


¢ 


hat permitted in federal 


cr 


depositions in courts-mertial to 





ome onal oroccegangss Neither 1s there any reason to be- 
lieve that Consress will change the law to vrovice for an 
accused's presence when depositions against him arc teken. 
Megeoientemlity Of trying military offenses under gwartine 
Conditions will be suificient argument for continuing the 
law which prevents an eaceused in peace time from personally 
confronting the deposition witness ogainst hin. 

sLeeough tne Court of@iiilitary e@mpneals has d@eeidcod 
that a military accused hes no right to personally face and 
eross-exanine the depositicn witness against him, but has 
Soigeetno right to propound wratten cross-interrogatories, 
PolomcuCeiston hgs not been directly rvulec on by a federal 
COietee ani while itemay not be open to a federal court 
Beoly tC re=malu ttewsevidcencc already dcalt fully and fair- 
ly with by a militery decision,.a federal court on habeas 
PerolSwmcy consider a cecision of the»Court of ililitary 
Peecoloonberc tho .constitutioneaiity of a part of article 49 
is invoived. This is particulerly true since it is open to 
question whether the Court of tiilitary -.peals possesses the 
SuGeebyeoO test the constitutionality ofan act of Congress. 

IG ieevyery vosSible tnat if «¢ case factually similar 
to sutton was brought before a federal court on a proper 
application for a writ of habeas corpus, such court would not 
agree with the Sutton holding but would agree with Judge 


winn that the majority s application wt .rticle 49 hed 


denicd thea accuscd his basie constitutional right to™@en= 
front “ic Witness against hen. 

However, untii such a time, depositions will continue 
to be taker an® used by the srosecution in mu@h the Same 
manner as they *pregserol@sre. 

-Lthough many crrors in the taking and use of dep= 
OSitions result Trom the careless and indifferent aveaameee 


assumed by sone’ Government counsel, other Orrews in Valea 


and using devositions may be attributec to the fact that the 


Manual provisions dealing With derositions leck™ claim and 
coherence. In order to correctly take end use depose. 
net only must the proccdural renuirements of the Manw@aeoc 


closely followed, but also the rulings of law announe@eaaa, 


Mas 
OQ 


rurnierous opinions and decisions must be carefully COMSw@eaeas 
tv 1S well to remember that although the Court has 


Upmelc” Fic Fret OL COng recs autnorize the use of prose- 


on 
cution denositions in trials bs courts-martia it hes also 


Sepeaeee thet dencsitions for the most pert are toga. 
the prosecution which deny to an accused the privilege of 
Sexconal confrontation at trial. Tnhererore, the COWmma. 
and will continue to demand reasonably strict compliance 
with the procecurat and substantive requirements of the Code 
ifanval, and will not pernit halfway measures to be made 


the besis for the use of a substitute method for presenting 


facts to the Ggetrimeiy Of "27 eccrtcec. 
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Prosecution depositions sre teken and usec in many 
Cee oeOrethesconvecnience of trial vrosecutors rather than 
Ceeely “cel necessity of wehe emmeds semamces. They are re- 
ceived in evidence because the witness is beyond the state 
er beyoRnd one hundred miles fron the place Of trial. In this 
day of modern transportation, the horse-anc. buggy concept 
wieren permits a ceposition to be used -.for either of these 
reasons is unnecessary---particulcrly in peace time. as long 
foeuine Governient has the power of process to cO@m@pelina wit- 
ness to anpear at ae GO tesuary, Iisa frweuit to undcr- 
Stand why denositions nee? to be taken from witnesses who 
ioe Ome thimiy-fTive milos away*buewPe in ancther state, or who 
work part-time im Chicago, one hundred and thirteen miles 
Gas tant from the vlace of tale. Ine Comrimem militery .ppeals, 
noting the ereat use of Gesositions by the prosecuticn, has 
eavised thet they should be used, even When permitted by stat- 
ute, only vhen the Government cannot reasonably have the wit- 


(ese eeescont, 20 tne time Of trial. 
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temo veid CHOBUNReeLioGlc results Of cages Such as 
Chanman and Dycheé, and to prevent the unreasonable use oF 
Cesesttionms Coulclamnec of by the Court of .<tilieery ..mesis, 
it iS submittce that Con¢ress should ameuc srticlo 49(d) (1) 
By Ce lewineri os Vresc.G tome ec. ana Substituting the follhov- 


spe: “(i thes the witmess resides or is beyond the distance 


cf tive hundrec miles from the rlace of trial cr hersring, or 
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thet ir tine of War the wathess Pesmdcs or is beyond one 
auneéred niseominem theeplece of ama er hearing; oom 

It is also coneluded that paragrach 117a of the giana 
should be changec so @s to meflectethe decisions of Ua 
and tijiber. This is necessary so that the crrors coOmmi—aged 
in those cases ave net mepeated in others. The nec@ecm. 
chanzes mas be made by simaly deleting the third sempamieemes 
the third peragraph of 1174, an€ substituting the Todiiemgare 
language: 


If a devositiar is to be usect befor@ee Schema iaee we. 
nmartisl, however, tle officers representing DOH eae 
prescecutionh tind *-he ieFcnse must be cartificd aS Gees 
in ..rticle 270. If the denosition is to he uscd ie 
a Spsy¢ial court-martial ana the office® designates we 
represent the prosecution“ 1s qualifica in the semseuom 
.rticle 27, the officer dcsignated to represent tie de- 
fense Must hive &t least eaulvabent qualilTicat 10meeias 
that articie. If a denos’ticn is to be wsed bemyieeew 
a gencral or special court-neartial, the officer Cesaeeawe 
to PepreswMt the a@cubee’ it its "skime may cdc soma 
Mick. tlic Khowvedgee Tht. Comeegrc of Une eecuseq 
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riters of military law texts from tne time of 
Meieoerop 6O toe preset have given little space or attention 
Memeo oeiise OF GO“CS_tTIONS if ec.rtce..Prtuial. 


ot a a Fs = oat ey ties Sarena St alos alas mn - 7 
Mme or oO >) 1 -. ae ie ome roe SO OE EL GS cevotes seven 


- = -~ = oe eww ee eee te ar Se een 
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pages to the orocadure for talking ana using denositions under 


+ 5 er! ae ee) Seren S oes Se eles ‘jie - a 
Meme erbicleS Of dar. O-s-0K8" 1. Ahlatery dustise Uicer une 





Meeecer Coce writes about four pages on the subject. Aycock 
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ener a Se aes oe 1a eT gc ale ae eieenee: ft ae f rays ae 
mies. Cl in bageay Lov. Uecer the U ifors Ccce o oe. 
eer eres ee ood eran — ow CCR ee CS OEE we 9 TE 6 ee a re ee ee ee ee ee ee ee ee re 8 Ae ee =e ee ep et. oes eee eee 


Justice treat denositions in less than three pages, while 


Meee 2 Oe eo y be? decis With depositions by ineludirg in 


eee Oo. “a Siiele Nayy pCard Cf Seview ODinion on the subject. 


aati a aie a a aN 7 Tw ees? s . ’ L. ion ae me : ~ : = ”, ¢ . cal - -” ~ 
eee S Oe Oe se. in Tee Se tyiac psn anc tie Lav we devote less 
= er few ee ge oe 3a +e om te eewe es eo Oe oF og) ee ee ee eee oe eee 


Miieer Cine cover curient cass lay relative to the use of dep- 
Osttions under Articles 4° of the Ceoce. It is subdiiitteda that 
this contribution will be of value to both the civilian lawver 
WO occasionally anccars aS covnsel cefors courts-martial, and 
Pom tomemieiGar, lavyer woo, Gey i aid day out, prepares, tries, 


el 


Peviews, and arreels court-martial cases. 
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